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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12274
V.

ADALBERTO NEGRON

Respondent .
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CPI Nl ON AND ORDER

Both the Adm ni strator and respondent have appeal ed fromthe
oral initial decision issued by Adm nistrative Law Judge WIIiam
R Millins at the conclusion of an evidentiary hearing held in
this case on Septenber 30, 1992.' In that decision, the | aw

judge found that respondent, a |ead nechanic for Delta Air Lines,

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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had violated 14 C.F.R 43.16, but not section 43.13(a),? when he
failed to detect three pieces of tape which were covering the
static ports and equi pnent bl ower port of a Boeing 727-200 which
had been mai ntai ned under his supervision, and for which he had
signed an airworthiness release. The |aw judge nodified the
sanction froma 30-day suspension of respondent's nechanic
certificate, as sought in the Admnistrator's conplaint, to a 15-
day suspension. For the reasons discussed bel ow, the
Adm ni strator's appeal (seeking reinstatenent of the section
43.13(a) charge) is granted and respondent's appeal (seeking

di sm ssal of the section 43.16 charge) is denied. The 30-day

> These regul ations provide as follows:
8 43.16 Airworthiness Limtations.

Each person perform ng an inspection or other maintenance
specified in an Airworthiness Limtations section of a
manuf acturer's mai nt enance manual or Instructions for
Conti nued Airworthiness shall performthe inspection or
ot her mai ntenance in accordance with that section, or in
accordance wth the operations specifications approved by
the Adm nistrator under Parts 121, 123, 127, or 135, or an
i nspection program approved under 8 91.409(e).

843.13 Performance rules (general).

(a) Each person perform ng mai ntenance, alteration, or
preventive mai ntenance on an aircraft, engine, propeller, or
appl i ance shall use the methods, techniques, and practices
prescribed in the current manufacturer's mai ntenance nmanual
or Instructions for Continued Al rworthiness prepared by its
manuf acturer, or other nethods, techniques, and practices
acceptable to the Adm nistrator, except as noted in 8§ 43.16.

He shall use the tools, equipnent, and test apparatus
necessary to assure conpletion of the work in accordance
wi th accepted industry practices. |If special equipnment or
test apparatus is recommended by the manufacturer invol ved,
he nust use that equi pnment or apparatus or its equival ent
acceptable to the Adm nistrator.



suspension i s reinstated.
The Adm nistrator's conplaint contained the follow ng

factual allegations:

2. On or about Novenber 8, 1990, Delta Air Lines, Inc.,
operated civil aircraft N525DA, a Boeing 727-200, . . . on a
flight departing the Tanpa International Airport, Tanpa,

Fl ori da.

3. After takeoff on the above-described flight, the static
instrunments . . . were erroneous and unreliable. The pilot-
i n-command decl ared an energency and requested clearance to
an airport wth visual neteorological conditions.

4. Upon [the flight's] landing at the Ol ando I nternati onal
Airport, Delta Air Lines, Inc., personnel reported finding
the static ports |located on both sides of [the aircraft]
covered with an orange colored tape approxi mately twelve
(12) inches in length. In addition, it was found that tape
approximately eight (8) inches in |length covered the

equi pnent bl ower port |ocated on the right side of [the
aircraft] near the right side static ports.

5. The tape was covering the ports, . . . at the tine [the
flight] departed the Tanpa International Airport.

6. Prior to [the flight's] departure from Tanpa

I nternational Airport, . . . you perfornmed mai ntenance on
[the aircraft] and failed to correctly determne if [it] was
airworthy thereby releasing [it] to service in an

unai rwort hy conditi on.

7. You signed the Delta Air Lines, Inc., |ogbook of N525DA
in the airworthiness rel ease section indicating that al

wor k had been acconplished on N525DA and that the aircraft
was in an airworthy condition prior to the departure of [the
flight].

8. Prior to [the flight's] departure from Tanpa
International Airport, . . . you failed to properly
determine if all of the required mai ntenance had been
acconplished and that [the aircraft] was in an airworthy
condi tion.

9. Specific to paragraph eight (8) above, you failed to
detect that said tape was covering the ports of [the
aircraft].
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It is undisputed that the aircraft at issue was unairworthy
when it took off from Tanpa, due to three pieces of bright orange
t ape which had been | eft over the static ports and equi pnent
bl ower port, as described in the conplaint. The tape had
apparently been applied by "wash-rack" personnel who had washed
the aircraft prior to, and in preparation for, a maintenance
check for possible hydraulic leaks in the | anding gear and flap
wells. Although it is not clear fromthe record how nmuch of the
aircraft was actually washed, it is undisputed that only the gear
area and flap wells needed to be washed in order to aid in the
| eak checks and that respondent knew at | east those areas had
been washed. Those areas are approximately 15 feet away fromthe
ports which were later found to have been taped. The hydraulic
| eak checks, and several other itens of maintenance, were
conpleted by a team of Delta nechanics in the nai ntenance hangar
and were supervised by respondent. Respondent then did a
wal karound inspection of the aircraft, signed the airworthiness
release in the aircraft | ogbook, and taxied the aircraft back to
the |ine.

Two required inspections (one by |line nmaintenance, and one
by the flight engineer), which were supposed to have occurred
after respondent returned the aircraft to the line, specifically
provi ded for inspection of the static ports, and therefore should
have reveal ed the presence of the tape. However, the line
i nspection (referred to in Delta' s maintenance manual s as the

"pre-departure wal karound i nspection”) was never done, despite
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havi ng been signed-off as conpleted by |ine maintenance
personnel. The flight engineer admtted that he "obviously
m ssed"” the tape during his pre-flight inspection. At issue in
this case is whether respondent, the |ead hangar mechanic, also
had a duty to discover the tape. W hold that he did.

The basis for the Admnnistrator's position that respondent
had a duty to discover the tape is twdfold. First, the
Adm ni strator argues that by signing the airworthiness rel ease
section of the aircraft |ogbook, respondent was assum ng
responsibility for conpleting the pre-departure wal karound
i nspection, which specifically calls for inspection of, anpbng
other things, pitot-static covers. |In support of this
contention, which was apparently rejected by the | aw judge, the
Adm nistrator cites Delta's maintenance manual, Standard Practice
21.6. This provision describes the itens to be inspected in a
pre-departure inspection, and then states, anbi guously,
"[a]dditional documentation of acconplishnment is not required.
The ai rworthiness rel ease serves this purpose. The final or pre-
departure wal karound is sinply sound nai nt enance policy."
(Enmphasi s added.) Respondent argues that the pre-departure
wal karound is a |line maintenance (as opposed to a hangar)
responsibility, and that the cited manual provision does not mnake
the pre-departure inspection a pre-requisite to signing the
ai rwort hi ness rel ease.

In the alternative, the Adm nistrator argues that, even if

respondent did not assune responsibility for the pre-departure
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i nspection described in Delta's Standard Practice 21.6, the
orange tape covering the ports was such an obvi ous di screpancy
t hat he nonetheless had a duty to discover it during his self-
descri bed "general” or "pre-taxi" wal karound i nspection of the
exterior of the aircraft. Because we agree with this second
contention, we need not address the Admnistrator's first
argunent, which inplicates potentially conpl ex deference issues.?

Respondent concedes that the purpose of his required pre-
taxi wal karound i nspection was to detect external damage to the
aircraft or other obvious conditions affecting the airworthiness
of the aircraft. When he failed to notice the three pieces of
tape covering the static ports and equi pnment bl ower port
respondent failed to acconplish that purpose. |In the words of
the law judge, "I just can't inmagine anything that's nore obvious
than a three inch wide, twelve inch piece of bright red tape
stuck to the fusel age of an aircraft over the static port." (Tr.
220.) Even if, as respondent attenpted to prove in his defense,

there was no paperwork to alert himto the possible existence of

%1t is not clear to us whether the interpretation of an
FAA- approved manual provision is the sort of FAA interpretation
to which we owe deference under the FAA Cvil Penalty
Adm nstrative Assessnent Act of 1992 (P.L. 102-345 8§ 3, 106 Stat.
923 (1992)), which states that the Board "shall be bound by al
validly adopted interpretations of |aws and regul ati ons
adm ni stered by the Federal Aviation Admnistration.” Apart from
that issue, we note also that the FAA's interpretation in this
case is at odds with Delta's inplenentation of the provision, in
that the pre-departure inspection has apparently been treated as
a line mai ntenance responsibility, regardl ess of who signs the
airworthiness release. Further, we note that the interpretation
of Delta's manual provision was offered only by the FAA inspector
who investigated this incident, and there was no testinony from
Delta's principal maintenance inspector.
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the tape, and despite the fact that several others® may al so have
m ssed the tape, we are nonethel ess convinced that it constituted
an obvious and easily discoverable condition that respondent
shoul d have det ect ed.

In light of the law judge's finding that respondent's
deficient inspection violated section 43.16, we are puzzl ed by
his dism ssal of the section 43.13(a) charge on the basis that
the aircraft wash did not qualify as "nmai ntenance” wthin the
meani ng of that section. No such conclusion was necessary in
order to affirmthe violation. It is well-established that
i nspections are a form of mai ntenance which are al so governed by

section 43.13(a). Admnistrator v. Wods, 5 NISB 1819 (1987).

Havi ng found that respondent's inspection was inadequate, he
shoul d have affirned both violations. Since the | aw judge's
reduction in sanction was based solely on his dism ssal of one
charge, and respondent does not argue that a | esser sanction is
warranted for both violations, the 30-day suspension wll be
rei nst at ed.

Finally, we note that the | aw judge's concl usion that
respondent was responsi ble for discovering the tape was based in
part on a letter fromDelta's Senior Vice President for Techni cal

OQperations, outlining disciplinary actions taken agai nst

“ 1t should be noted that the flight engineer conducted his
wal karound i nspection in darkness using a flashlight. Mreover,
al t hough the ot her nechani cs worki ng under respondent's
supervision in the hangar may not have noticed the tape either,
there is no indication that any of them conducted a wal kar ound
i nspection of the exterior of the aircraft specifically to detect
di screpanci es, as did respondent.
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respondent as a result of this incident. Respondent was
disciplined "for failure to renove the tape prior to signing the
Mai nt enance Rel ease.” (Exhibit A-6.) The |aw judge noted that
Delta proposed a | arger suspensi on agai nst respondent than
agai nst the two |ine nechanics, thereby indicating they thought
he was "the nost responsible" mechanic. (Tr. 219.)°> W need not
rule on respondent's claimthat the law judge's reliance on this
letter was inproper, as we would have reached the sane result in

this case even without it.

ACCORDI NGLY, I T IS ORDERED THAT:
1 The Adm nistrator's appeal is granted,
2 Respondent' s appeal is deni ed,;
3. The conplaint is affirmed inits entirety; and
4 The 30-day suspension of respondent's mechanic certificate
shall comrence 30 days after the service of this opinion and

order.©

HALL, Chairman, FRANCIS, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

> Although Delta's manager of technical standards testified
that Delta had rescinded the disciplinary action agai nst
respondent (Tr. 188), the |law judge questioned the credibility of
this testinony (Tr. 217-19).

® For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



